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District of Columbia. 


No. 8943. 


SARAH BRODSKY, Appellant , ! 
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v * I 

SAFEWAY STORES, INC., a corporation, Appellee. 


Appeal from the Municipal Court of Appeals for the 
District of Columbia. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 


On the 10th day of March, 1944, at 5:30 p. m. (App. 4), 
appellant entered the grocery store owned and operated by 
appellee (App. 3). Appellee’s store contained shelves of 
merchandise and at least three long open vegetable Coun¬ 
ters. A rail ran from the front of the store to the cashier 
counters, and customers would turn left at rail and enter 
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the store proper through a turnstile (App. 5). Cus¬ 
tomers would then select their groceries, etc. and carry same 
to the cashier counters, have their selections bagged, pay 
for same and exit through the aisles between the cashier 
counters (App. 5). The vegetable counters ran across 
the store, one end of each being near the cashier counters 
(App. 5). On this day, at this time, one of the em¬ 
ployees was carrying vegetables from the rear of the store 
to the vegetable counters, replenishing the supply of vege¬ 
tables (App. 5). Appellant entered the store proper 
through the turnstile and approached the vegetable counter 
to select vegetables (App. 6). Her foot slipped on 
the string beans on the floor and she fell to the floor and 
was injured (App. 6). The string beans were squashed 
and some portions were on the sole of her shoe (App. 6). 

The trial court directed a verdict for the appellee at the 
conclusion of appellant’s case (App. 4). 

STATEMENT OF POINTS. 

The Court erred in directing a verdict in favor of the 
appellee. 

SUMMARY OF ARGUMENT. 

(1) llellyer v. Sears, Roebuck Co., 62 App. D. C. 318; 67 
F. (2d) 584, determined that a prima facie case was made 
hv the appellant by showing a dangerous condition and an 
injury resulting therefrom. 

Some time prior to that, the New Jersey court had held, 
in Schnatterer v. Bamberger, et al. (81 N. J. Law 558, 79 A. 
324), that upon a similar set of facts, the law was exactly 
contrary. Three years before the Hellyer v. Sears, Roe¬ 
buck Co. decision, this court as then constituted (1930), had 
applied the law as laid down by this New Jersey decision 
and had come to a decision which in substance is contrary 
to the decision in Jlellyer v. Sears, Roebuck Co. (supra). 

(2) Proof of material fact by inference from circum¬ 
stantial evidence alone, need not be so conclusive as to ex- 
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elude every other hypotheses, since decisive consideration 
is not whether the finding of fact is consistent or incon¬ 
sistent with other hypotheses but whether inference: upon 
w T hich it is based was one which could have been fairly and 
reasonably drawn from physical facts without admixture 
of speculation. 

i 

i 

ARGUMENT. 

The Court below was in error in directing a verdict in 
favor of the appellee. 

i 

The Court below held that the case at bar was controlled 
by the decision in Woolirorth Co. v. Williams (59 App.iD. C. 
347, 41 F. (2d) 970). 

In the Williams case (supra), the U. S. Court of Appeals 
held expressly that the plaintiff, in order to recover must 
prove that the accident “was occasioned through the; neg¬ 
ligence of defendant’s employees, or as a result of the 
existence of a condition of which defendant had either 
actual or constructive notice”. I 

Long prior to the Williams case (supra), the U. S. Court 
of Appeals had held (Clagett v. Washington Market Co., 19 
App. D. C. 12) a market company liable for injuries re¬ 
ceived by plaintiff when lie slipped on some fish and ice left 
in the aisles, even where there was no proof that the fish 
were dropped or placed in the aisle by the employees of 
the market company, and where there was no prodf of 
notice to the employees of the market company. The facts 
in that case briefly were: That defendant rented or leased 
stalls or stands in the market house to divers persons for 
market purposes, but retained a general supervision over 
the building, and over the aisles and corridors thereof.! 

The market had four main aisles running east and W’est 
from 7th to 9th Street, and a number of side aisles running 
at right angles to the main aisles. 

The most southerly of the four main aisles, that oil the 
side of the market house nearest “B” Street was kiiown 





4 


as the “fish” aisle. The aisles were entered through doors 
that swung both ways. 

Fish were carried through the doors and stored for sell¬ 
ing by Moreland & Company who leased certain stalls from 
the market company. 

The market company employed four watchmen (two night 
and two day) besides a number of sweepers. Moreland & 
Company were required to clean up around their stalls and 
they had a man to do this. 

The plaintiff went through the door and slipped on fish 
and ice on the aisle. It was established that an employee 
of Moreland & Company spilled the fish and ice about 
fifteen minutes before the plaintiff slipped. 

The Court of Appeals in referring to the proof said: 

“It is not shown that any of the watchmen employed 
by the market company had knowledge of the fact that 
the fish and ice had been turned out of the barrel and 
remained in the aisle, prior to the happening of the 
accident.” 

The Court in its opinion also said: 

(p. 25) “It would seem to be clear that the invitation 
that was held out to the public to visit and deal at the 
market was of a nature to assure every one that he or 
she could go into the market-house by the ordinary way 
provided without incurring damage or risk to life or 
limb. It was the duty of the market company to guard 
against danger to their patrons, and if, by reason of 
the unsafe condition of the premises, an injury to a 
patron be sustained, without fault on his part the onus 
is upon the market company to show that it could not, 
by the exercise of reasonable care by those for whose 
acts and omissions it was liable, have prevented the ac¬ 
cident.” 

(p. 26) “The appellants contend, however, that it was 
incumbent upon the plaintiffs to show affirmatively thal 
the defendant, the Washington Market Company, had 
actual notice of the existence of the obstruction in the 
aisle by the spilling of the fish and ice, before the ac- 
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cident occurred, to entitle the plaintiffs to recover 
against that company. But we think the question of 
actual notice to the parties representing the market 
company, in view of the facts of this case , is not mate¬ 
rial, and the right of the plaintiffs to recover does not 
depend upon the proof of such notice. ...” 

In O’Dwyer v. Northern Market Co. (24 App. D. 0. 81), 
the Court said: 

“It was its duty to keep the sidewalk clean and safely 
passable at all times so far as obstruction might be 
occasioned by the purposes to which it sought to devote 
the street. 

No adjudicated case directly in point has been; cited 
to us, but it is believed that the principle of the case of 
Washington Market Co. v. Clagett, 19 App. D. C. 12, 
is applicable if authority is needed in support of the 
propositions that have been enunciated.” 

But apparently the decision in the Woolworth v. Williams 
case {supra) ignores the doctrine set forth above. 

The Court of Appeals in deciding the Williams case pre¬ 
dicated its decision upon a New Jersey case {Schnatterer 
v. Bamberger (81 N. J. Law 558, 79 A. 324). 

The New Jersey case involved a claim for injuries sus¬ 
tained when the plaintiff fell and injured herself and where 
the “fall was caused by her tripping on a loosened brass 
edging . . . originally fastened by screws to the upper 
edge of the step ...” 

The New Jersey court determined that the plaintiff must 
prove actual negligence or show notice of the conditipn or 
else fail in her proof. 

Although the facts of the Williams case and the New 
Jersey case were totally different, our Court of Appeals 
applied the law as set forth in the New Jersey case to the 
Williams case and rendered the opinion upon whielj the 
trial court below relied. ; 

But the same facts as were present in the New Jejrsey 
case were presented to our Court of Appeals three years 
after the decision in the Williams case. , 
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The District Court had directed a verdict for the defen¬ 
dant based upon the decision in Woolworth v. Williams 
(supra) in the suit of Hellyer v. Scars, Roebuck <£ Co. 
(supra). 

Our Court of Appeals reversed the District Court’s de¬ 
cision saying: 

“That this evidence, without explanation, was sufficient 
to take the case to the jury, we have no doubt. Appel¬ 
lant was an invitee, and, as such, appellee owed her the 
dutv of exercising ordinarv care to so construct the 
stairways as to make them safe for a person using ordi¬ 
nary care for his own safety, and likewise owed the 
duty of inspecting them from time to time to keep them 
safe. If the metal covering the step nosing was either 
so constructed that it extended up above the surface 
of the tread in such a wav as to make it dangerous to 
a person using the steps with due care, or if, after 
construction, it was allowed to get and remain in that 
condition, a case of actionable negligence would arise 
for an injury to an invitee. 

In this view, the evidence was sufficient to require ap¬ 
pellee to show that it had exercised ordinary care to 
see that the steps were properly constructed and that 
it had exercised ordinary care to see that they were 
thereafter maintained in safe condition. From this it 
follows that it was error to bind the jury at the close 
of the plaintiff’s case.” 

If Schnatterer v. Bamberger (supra) is proper authority 
for the W oolworth v. Williams (supra) decision, is not 
Hellyer v. Sears, Roebuck <& Co. (supra) authority to sup¬ 
port the petitioner's case hereinf 

The identical facts having been presented to the New 
Jersey Court and to our Court of Appeals; the decision of 
our Court naturally should be followed. 

The cases of Woolworth v. Williams (supra) and Hellyer 
v. Sears , Roebuck <£ Co. (supra), cannot both be good law 
as was pointed out in the petition for rehearing in the 
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Hellyer v. Sears, Roebuck <& Co. case, and the decision 
therein overruled the Woolworth v. Williams decision. 

The evidence, as the court will see is clear, is that an em¬ 
ployee of the store was filling the vegetable bins. It is sub¬ 
mitted that a fair inference from that evidence was that in 
the process of filling the bins, the employee had dropped 
the string beans upon the floor. We think it evident that 
proof of a material fact by inference from circumstantial 
evidence alone need not exclude every other hypotheses, 
but the test is whether the inference upon which the fact 
is based was one which could have been fairly and reason¬ 
ably drawn without the admixture of speculation. Christie 
v. Callahan (75 App. D. C. 163) (138 F. (2d) 281), Foster 
v. Hartford Buick Co. (39 At. (2d) 884 (Conn.). 

CONCLUSION. 

It is therefore respectfully submitted that the cause 
should be reversed. 

Mark P. Friedlander, 

502 Hill Building, 

Washington, D. C. 

Jack Politz, 

1010 Vermont Avenue, Nj. W., 
Washington, D. C., 

Attorneys for Appellant. 
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IN THE 


United States Court of Appeals 


District of Columbia. 


No. 8943. 


MRS. SARAH BRODSKY, Appellant , 

v. 

SAFEWAY STORF1S, INC., a corporation, Appellee. 


Appeal from the Municipal Court of Appeals for the 
District of Columbia. 


APPENDIX. 


I. 

PLEADINGS, DOCKET ENTRIES AND OTHEJfc 

PAPERS. 

2 Filed July 22, 1944 Muii. Ct. D. C. > 

I 

Complaint for Negligence 

1. Plaintiff is a resident of the District of Columbia and 
claims damages of the defendant, Safeway Stores, Inc., for 
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that defendant allowed vegetable debris to be on its floor 
and caused the plaintiff to slip and fall and injure herself. 
The amount claimed is Three Thousand Dollars ($3,000.00). 
The defendant is a corporation engaged in business in the 
District of Columbia. 

2. On to wit March 10, 1944, the plaintiff, while shopping 
in a store operated by defendant at Georgia Avenue and 
Ingraham Streets, N. W., did slip on certain vegetable 
debris which the defendant had negligently allowed to fall 
on its floor and remain thereon, and did fall, striking her 
right arm and hip. 

3. As a result, plaintiff was badly injured in that she 
suffered: Contusion and swelling olectanon process right 
arm ; contusion and discoloration right hip; and right sacro¬ 
iliac strain. That she was prevented from taking care of 
her duties and suffered great pain of body and mind, and 
incurred expenses for medical attention. 

Wherefore, plaintiff demands judgment against the de¬ 
fendant in the sum of Three Thousand Dollars ($3,000.00). 

/s/ JACK POLITZ 
/s/ MARK P. FRIEDLAXDER, 
Attorneys for Plaintiff. 

Bill of Particulars 

To Damage .$3,000.00 

/s/ MARK P. FRIEDLAXDER 
3 Filed August 11, 1944 Mun. Ct. D. C. 

Answer to Complaint 
First Defense 

The defendant denies that it allowed debris to be on its 
floor causing plaintiff to fall, it admits the other allegations 
of paragraph one of the complaint; it denies that it neg¬ 
ligently allowed debris to fall and remain on its floor, it is 
without information or belief as to the cause of plaintiff’s 
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fall at the time and place alleged in its store; it is without 
information and belief as to the personal injuries or finan¬ 
cial loss sustained by the plaintiff and can neither admit 
nor deny said allegations. 

Second Defense 

Further answering the complaint the defendant 
that the accident of which plaintiff complains was 
tributed to by her own negligence. 

/s/ HENRY I. QUINN 
/s/ RICHARD W. GALIHERi 
Attorneys for Defendant 
637 Woodward Bldg., 
Washington, D. C. 

Verdict. 


states 
con- 


Session Resumed 

Tuesday, October 24, 1944 
Judge McMahon 


Mins. 141, 
Page 369:— 


Come now the parties hereto, and a jury of good and law¬ 
ful citizens of this District, to wit:—William H. Yeager, 
Mrs. Pauline O’Brien Rodler, William C. Dowden, Mrs. 
Louise H. McDougal, Clifford A. Neale, Mrs. Constance A. 
Bunn, Mrs. Lorancy Brown Ullman, Charles T. Hoffman, 
Paul Howard Johansen, Herbert E. Jones, Keith F. Adrian 
and Mrs. Agnes Green Muchlhause, who are duly sworn to 
well and truly try the matters of difference herein between 
the plaintiff and the defendant, and thereupon, at the con¬ 
clusion of all the plaintiff’s testimony, the defendant enters 
an oral motion for a Directed Verdict, and the Court upon 
consideration rules that said motion be, whereupon the 
same is hereby granted, and the jury instructed to return 
a verdict for the defendant in this cause. 
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Session Resumed 
Monday, October 30, 1944 
Judge McMahon 

Minutes 141, 

Page 369:— 

It appearing under Rule ot‘ Court, that judgment on the 
Directed Verdict of the Court be entered herein, it is so 
ordered. Wherefore, it is considered that the plaintiff take 
nothing by this action, that the Defendant go hence, with¬ 
out day, be for nothing held, and recover of the plaintiff its 
costs of defense, and have execution thereof. 

• ##*##••#» 

II 

EXCERPTS FROM TESTIMONY. 

10 Mrs. Rose Polinger 

• , # • « • • « • * • 

11 Q. You were present there, were you not, on the 
10th day of March, about 5:30, when a lady fell to 

the floor? A. Yes, I happened to be in there at that time. 

Q. And could you tell the Court and jury what portion 
of the store vou were in at the time the ladv fell? A. I 

i •* 

was buying some vegetables right up at the front of the 
store as you come in, and just as I was about to put them 
in my basket I saw that lady happen to fall. It was either 
a lima bean or a string bean, something like that, on the 
floor. Then -when she fell, this other lady that happened 
to be there—she is out of town now—she went, and her 
friend, and picked her up, and just as they picked her up I 
went and called the manager and told him about this lady 
falling, and then it took a little while, and then they brought 
her over and she sat down on a box, and her whole arm was 
bruised. 
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CONTINUATION OF DIRECT TESTIMONY; 


CROSS EXAMINATION OF WITNESS, AND 

j 

ADDITIONS TO TESTIMONY OF APPELLANT 

i 

AS REQUESTED BY APPELLEE 


Q. There was a subpoena issued for a Mrs. Morris Adel- 
man. Do you know her? A. Yes, sir. 

! 

Q. She lives in the same building? A. She lives in the 
same building, but she happens to be out of town now. 

Q. And this Mrs. Adelman is the one who helped pick 
her up? A. Yes, Mrs. Adelman and a friend of hers. 

Those two ladies helped pick her up and I happened 
12 to be there and saw the whole thing. 

Q. You know that Mrs. Adelman is not in the city 
now? A. Yes, I know. 

Q. The subpoena addressed to her was left with you? 
A. Yes, it was left with me Saturday morning. 

Q. Do you recall that this Safeway Store has an entrance 
on Georgia Avenue? A. Yes, sir. 

Q. Do you remember how many cashiers’ counters there 
are, counters where you go up and pay? A. Well, there 
are about two or three at most. 





6 


Q. And is there, or was there on that day, an employee 
at each counter? A. An employee at each counter? Well, 
they didn’t wait on the people. You know, you just wait 
on yourself in there. 

Q. And do you recall how many employees were in the 
store at that time? A. Well, it was in the afternoon. 
There were quite a few there. 

Q. And where was the manager at the time the lady fell ? 
A. He was in the rear, in back of the building. 

Q. And were there any employees cleaning up at that 

time? A. There was one, an old gentleman there. He 
was bringing the vegetables out, bringing them from the 
back and putting them down. 

13 Q. Was he putting them on the counter? A. Yes, 

he was putting them out on display, this old gentle¬ 
man. 

Q. Do you recall how old he was? A. Well, he looked 
to me to be in the 60’s. 

Q. And was he—did you see any other employees en¬ 
gaged in any particular work at that time? A. He was 
the only one there. And then the two cashiers were there, 
and the manager happened to be in the back of the build¬ 
ing. 

Q. How far from this spot where this lady fell would 
you say the nearest cashier was? A. She must have been 
about five feet, five or six feet away. 

Q. And from where she stood, she could see, could she 
not, the location? A. Yes. 

Mr. Galiher: I object. 

The Court: Just a moment. Objection sustained. 

By Mr. Friedlander: 

Q. Was her view obstructed between the place where a 
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lady fell and where the cashier stands? Was the view 
obstructed by the counter? 

Mr. Galiher: I object. 

14 A. No. 

The Court: Just a moment. When objection is 

made, Madam, please do not answer the question until the 
Court has ruled. I will have to sustain that objection. She 
testified where she was, where she saw the lady, where the 
cashier was. 

Mr. Friedlander: J may be awfully ignorant, Your 
Honor, but I can’t see why it is not admissible to ascertain 
whether or not there was any obstruction between tlie place 
where the cashier stood and the spot where the lady fell. 

The Court: She has testified what she saw herself. I 
presume she is telling just what she saw. 

By Mr. Friedlander : 

Q. Now, Mrs. Polinger, did you see anything in t}ie way 
of a counter or any other obstruction between where the 
cashier was standing, the nearest cashier, and the spot 
where the lady fell? A. There was nothing there at all. 

Q. And from where you were standing, I think ypu said 
you were over by the cashier? A. Yes, sir. 

Q. Were you over by the nearest cashier? A. Nq, X was 
picking out some other vegetables and putting them in my 
basket. I wasn’t near the cashier. 

Mr. Friedlander: We have here a blackboard. I am 
going to try—can you see it from there? 

15 The Witness: Yes. 

Mr. Friedlander: Can Your Honor see it? 

The Court: Yes, I see it. 

By Mr. Friedlander: 

Q. Let us say this is Georgia Avenue (indicating). 
Would you be able to tell us how long a front that store has? 
A. You mean inside? 

Q. Well, inside, yes. A. It is a pretty large store 
Q. Would it be as wide as this room? A. You mean 
the entire store? 








8 


Q. Yes. Oh, it is wider than this. 

Q. Would it be as wide as the length of this room? A. 
Yes, something like that. 

Q. Let us say this is Georgia Avenue. (Indicating on 
blackboard.) Where would the entrance to this store be 
as you approach it? Would it be on the right hand side 
or the left hand side? A. On the right-hand side. 

Q. Is it a wide door? A. Yes, a very wide door. 

Q. And we will say this is the right hand edge (indi¬ 
cating) and this is the left hand edge of the door. (Indi¬ 
cating.) A. Yes. 

16 Q. I don’t suppose I have got it in proper pro¬ 
portion, but this is the front part (indicating). As 

you enter the store, where is the cashier's booth? A. The 
cashier was on the right. 

Q. Over here (indicating)? A. Yes. 

Q. And are there counters over here (indicating)? A. 
Yes. 

Q. And then there is more than one? A. Yes. 

Q. How many, would you say? A. About two or three. 
Q. These counters are counters where people come up 
and deposit the material they have selected from the store? 
A. Yes, sir. 

Q. Was it behind this counter that the girl we were talk¬ 
ing about was located with the unobstructed view? A. Xo, 
it was on the other side. 

Q. Over here (indicating)? A. Xo, the other side. 

Q. This side (indicating)? A. Yes. 

Q. Is there a turnstile or a round thing that you go 
through there? A. Yes, sir. 

17 Q. Where was it located? A. That is on the left. 
Q. Over here? (indicating) A. Y"es. 

Q. And is there a rail so that you have to go through 
the turnstile to get in? A. Yes, sir. 

Q. Was that up on this side (indicating)? A. Yes. 

Q. And is there an ereaway here that you go through? 
A. Yes, right through there. 
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Q. As you come out of these places? A. Yes, sir. 

Q. And there is the rail and that is the turnstile? (Indi¬ 
cating) A. Yes, sir. 

Q. Now, there are certain little carriages that people use 
to carry their groceries on in the store? A. Yes, sir. 

Q. Were they stored along here (indicating)? A. They 
usually are right on the sides there in the front. 

Q. In here (indicating)? A. Yes. 

Q. And where is the nearest vegetable bin? A. The 
vegetable bins would be right on top of those little 

18 places, right there, right along there (indicating). 

Q. Around this way (indicating)? A. Yes. 

Q. They are double bins? They usually have vegetables 
on both sides? A. Yes, sir. 

Q. Now, the store has merchandise on shelves? A. Yes, 
sir. 

Q. But there are at least two vegetable bins in here? Is 
that right? A. Yes. j 

Q. Now, could you place yourself with respect to the 
nearest vegetable bin ? A. I happened to be in back of it. 

Q. This one (indicating)? A. Yes, sir, right along there 
(indicating). 

Q. Now, let us mark off, if we can, where this lady fell. 
Was it past the turnstile?A. She was right in the back 
there where I was. 

Q. Back here (indicating)? A. Yes, sir. 

Q. Now, I want to locate here exactly. 

Mr. Caliber: I suggest that the witness be allowed to 
come down to the blackboard. 

By Mr. Friedlander: 

19 Q. Yes. Will you mark right where she was? 
(The witness approached the blackboard and 

marked on the blackboard with chalk.) 

A. She was right along here (indicating). Right along 
there (indicating). 

(The witness returned to the witness chair.) 

Q. When the plaintiff left the store, Mrs. Polinger, was 
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she aided in leaving or did she leave by herself? A. The 
other two ladies took her home, T believe. 

Mr. Friedlander: You may examine. 

CROSS EXAMINATION 

By Mr. Galiher: 

Q. Mrs. Polinger, can you estimate for us the space be¬ 
tween the ends of the counter on the vegetable bin over to 
here (indicating) ? A. What did you ask me? 

Q. Would you tell me approximately how far that is in 
feet or could you pick out an object from where you are 
sitting to show the space between each of the bins and 
over here (indicating)? A. That was a pretty wide place. 

Q. That was, would you say, 10 feet? A. About six 
feet. 

Q. From the edge of the bin over here to where Mrs. 
Brodskv fell, how far would vou sav that was? 
20 A. That is about seven or eight feet. That is a wide 
store, and the bin is not near the cash register at all. 

Q. Now, you have placed one of the employees of the 
store right here (indicating). A. The first one, yes. 

Q. And she was waiting on customers? A. No, she just 
takes the cash. She doesn’t wait on customers. 

* 

Q. She was behind the cash register which was on this 
counter? A. It was either a young lady or gentleman. I 
don’t know who was there. 

Q. And the customers you have placed as coming through 
here (indicating), would check their goods here with this 
lady at the cash register? A. Yes, sir. 

Q. And this particular employee would have his or her 
back to this particular part of the store if operating the 
cash register, would they not? A. The cashier usually 
faces the front of the store. 

Q. Well, the way you have placed it, the person behind 
the cash register waiting on customers would come through 
here (indicating). Is that right? A. Through the first 
aisle. 


1 


i 

! 

11 ! 

j 

Q. This aisle? (indicating). A.No, the other one, 

21 where you have the customers. i 

Q. This one (indicating)? A. Yes. They come 
throygh there and they go out through the other aisle. 

Q. Do you mean the employee of the store also stands in 
that same aisle? A. No, she stays— 

Q. The employee is in around here (indicating)? A. 
Yes, she stands behind a little booth there, you know, where 
they pay. 

Q. Now, 1 want to make sure that I understand you cor¬ 
rectly. Do you mean that the employee then stands in 
here (indicating)? A. No, the customer goes out through 
there. 

Q. You mean that he stands in here (indicating)? A. 
No, on the other side there. 

Q. Right here (indicating)? A. That’s right. 

Q. Where does the customer come through, then* if the 
employee stands there? A. The customer and the em¬ 
ployee don’t stand in the same place. 

Q. Would you mind coming down here and showing me 
where the customers come through and the employees 
stand ? 

(The witness approached the blackboard and indicated.) 

A. The cashier would be behind here and the 

22 customer w r ould come around like that (indicating). 

Q. Tell us where you noticed the cashier. A. 
That is where the cashier always stands. The customer 
goes through here, you see (indicating), and the cashier 
is behind the little square booth. 

Q. Isn’t this the booth that you have reference to, that 
Mr. Friedlander drew (indicating)? A. Yes. 

Q. Well, do you mean that that extends down here fur¬ 
ther, and the cashier is behind that? A. Well, it is just 
like any other Safeway. The customers go around and 
the cashier is behind that little booth there. 

Q. Would you draw where you think the cashier was 
in that booth on that day? A. It would be the same^—not 
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exactly, but as you go in the store you go around that way. 
Now, this is the vegetables, right here (indicating), and 
behind there you find all your groceries and things. Then 
when you come back and want to check up, you come back 
here, see, and the cashier is behind there, and you w’alk 
out through here (indicating). 

Q. Would you indicate with a cross where the cashier 
was? A. Well, he would be—here is the first one and 
then here is another one, and here is another one (indi¬ 
cating), three altogether. 

23 Q. Where was the nearest employee in this case? 
A. Right in there (indicating). 

Q. You don’t mean to indicate that he was out in here? 
A. No, because that is not for the cashier. 

Q. Would you mind putting a mark indicating the cash¬ 
ier? A. That is where the cashier must have been, right 
in there (indicating). I never approach the cashier until 
1 am through with my own shopping. 

Q. That cashier was way to the front as you were com¬ 
ing through this aisle (indicating)? A. Yes. 

Q. And the cash register was somewhere along this 
counter (indicating)? A. Yes. 

Q. And people would come through and the vegetables 
would be checked right here on this counter, and then 
they would be bagged also right here after they had paid 
the cashier? A. Yes. 

Q. And then they would leave the store? A. Yes. 

Q. Now, let me ask you if it is not a fact that you come 
into the store and you go through this turnstile? A. Yes. 
Q. Have you ever noticed these baskets that you push 
around in serving the stock? A. Yes, sir. 

24 Q. Did you notice a number of them somewhere 
in this neighborhood here? A. Well, there are a 

few there, and then there are some others over here. T. 
wouldn’t say there were so many there. 

Q. Did you notice some there on that day? A. I don’t 
think I did. I was back here. I was getting my vegetables, 
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and this lady happened to be there too, and then lisaw her 
fall on the green vegetables, whatever it was. Of course, 
you know sometimes they are here and sometimes they are 
not. j 

Mr. Galiher: Thank you very much. That’s alll 
Mr. Friedlander: May the witness be excused? j 

The Court: Yes. You are excused, Madam. 

• * • 

SARAH BRODSKY 

* ♦ * 

DIRECT EXAMINATION 

* # * 

25 Q. Now, you see, we have drawn on that board a 
diagram of the store, Mrs. Brodsky. A. Yes. 

Q. Do you recall whether or not that is a correct repro¬ 
duction of the contents of that store? A. Yes, it is. 

Q. Is that correct, according to your memory? A. Yes. 
Q. Can you see it from where you are? A. YeS. The 
long table, the counter, and just behind it the girls. 

Q. Now, Airs. Brodsky, do you recall going into that 
store that day at that time? You remember going into the 
store? A. What? ! 

Q. Do you remember going into the Safeway iStore? 
A. Yes. 

Q. Do you remember why you went in the store? A. 
I am going to buy something to cook for supper. 

Q. When you went in the store you went through the 
door on the right hand side, did you? A. Yes. I 

26 am going straight through the door, and I turn 
around like that, and I fall down, and I turned 

around. 

Q. You fell after you had gone through that little! turn¬ 
stile? A. Y"es. ' 

Q. And w r hen you fell you fell to the floor of the Store? 
A. Yes, I fall to the floor. ! 

Q. What did you slip on? A. On string beans. ! 

Q. Were they few or a group of them there? ! A. I 


k 
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don’t know. 1 am not remember, because it is too long. 
The people picked me up. 

Q. Did you see beans on the floor where you had fallen? 
A. He picked me up. It was string beans on mine shoes. 
Q. Where they squashed on your shoe? A. Yes. 

Q. Was there any mark on the floor that you could see? 
A. Only the mark from the string beans. 

Q. Where you slipped ? A. Yes. 

Q. And how did you fall? What part of your body 
struck the floor? A. T fall just like that (indicating). 
Then I turn around. I fall like mine head to the counter, 
and T hurt my side from that counter. 

• • • 
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i, 

COUNTER-STATEMENT OF THE CASE j 

After going through the turn-stile near the entrance of 
appellee’s store, appellant fell and not as she approached 
the vegetable counter, which was seven or eight feet from 
the place of her fall. (App. 13). The vegetable counter 
was not near the cash register and not only were the string 
beans on which appellant fell some distance from the vege- 
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table bins, but no one was in the immediate proximity 
thereof. Vegetables were brought from the rear of the 
store to the bins. Appellant came in the front entrance 
of the store and had not reached the bins at the time of 
her fall. (App. 10) 

SUMMARY OF ARGUMENT 

1. The case of Woolworth Company vs. Williams, 
is still the law in the District of Columbia, and has neither 
been restricted nor limited by subsequent decisions in the 
District of Columbia, or elsewhere. 

2. The appellant failed to establish a prima facie case 
and therefore the Lower Court properly directed a verdict 
in favor of the appellee at the conclusion of appellant’s 
case. 

ARGUMENT 

1. The Case of Woolworth Company vs. Williams, 
is still the law in the District of Columbia, and has 
neither been restricted nor limited by subsequent de¬ 
cisions in the District of Columbia or elsewhere. 

The appellant contends that the case of Hellyer vs. Sears 
Roebuck and Co., 62 App. D. C., 318, 67 F. 2d, 5S4, which 
was decided after the case of Woolworth Company vs. 
Williams, 59 App D. C. 347, 41 F (2d) 970, laid down a rule 
different from that stated in the Woolworth case, and in 
effect, overruled the latter case. 

The Hellyer case involved an accident which occurred 
because of defective flashing on a stairway in a newly 
opened store, facts which were in no way analagous to 
either the testimony in the Woolworth case, or to the testi¬ 
mony in the case before this Court. The Hellyer case did 
not refer to the Woolworth case and there appears to be 
nothing in the decision indicating an intention to overrule 
or in any degree limit the principle laid down in the Wool- 
worth case. Nor does an examination of the later decisions 
in the District of Columbia indicate such an intention. 



In Fisher vs. Washington Coca-Cola Bottling Works, 
Inc., 66 Appeals I). C. 7, 84 F 2d. 261, the Woolworth case, 
supra, was distinguished but without suggestion that its 
decision had been impaired by the Hellyer case. 

This Court in Selby vs. S. Kami's Sons Co., 64 Appeals, 
I). C., 36, 73 F. 2d 853, in fact discussed both the Deliver 
and the Woolworth case, and pointed out that the breach 
of dutv alleged in the Hellver case was defective con- 
struction rather than negligent maintenance, and applied 
the principle of the Woolworth case to the facts of the 
Selby case. 

In Sanitary Grocery Company, Inc., vs. Snead, 67 App. 
D. C.. 192, 90 F. 2d 374, CERT. DENIED, 302 V. S. 702, 
the facts were similar to the instant case with the exception 
that there was evidence showing knowledge on the part 
of the employees of the store that the vegetable matter 
had been on the floor for a considerable length of time. 
Tt seems plain that the doctrine of the Woolworth case 
would have been applied except for the evidence showing 
notice to the store of the dangerous condition created 
by the vegetable matter on the floor. 

In addition, the Woolworth case has been cited recently 
with approval in the Ninth and Tenth Circuits. jS 'ears, 
Roebuck and Company vs. Johnson, 10 Cir. 91 F. 2<ji 332: 
Montgomery Ward and Co., vs. Lamberson. 9 Cir. 144 F. 
2d 97. 

The facts in the Lamberson case, supra, compare with 
those in the Woolworth case, supra, in that the plaintiff 
in the former action entered a retail store operated by the 
defendant for the purpose of making a purchase. Upon 
leaving she slipped and fell on a ramp and was injured. 
There was no evidence to show that the defendant, or ita¬ 
ngents. put or placed or caused any water to be on the 
vamp which caused plaintiff to fall. The Lower Court 
allowed the case to go to the jury and a verdict for the 
plaintiff resulted. On appeal the Appellate Court in re¬ 
versing the decision of the Lower Court and in holding 
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that the case should not have been submitted to the jury, 
on page 98 stated: 

“The conclusion was unwarranted, for the rule is 
that, ‘In order to impose liability for the injury to an 
invitee by reason of the dangerous condition of the 
premises, the condition must have been known to the 
owner or occupant or have existed for such time that 
it was the duty of the owner or occupant to know of 
it.’ In other w'ords, the owmer or occupant must have 
had actual or constructive notice of the dangerous 
condition. The rule is applicable and has often been 
applied to cases like the present one—cases in which 
it was sought to hold a storekeeper liable for injuries 
sustained by an invitee in slipping and falling on the 
storekeeper’s premises. Some of these cases are cited 
in the margin. Many others could be cited. 

“In every such case, the plaintiff has the burden 
of proving that the defendant had actual or con¬ 
structive notice of the dangerous condition which is 
claimed to have been the cause of the accident. So 
here, appellees had the burden of proving that ap¬ 
pellant had actual or constructive notice of the fact 
that the ramp had water on it. The burden was not 
sustained. *** More proof of the fact that an accident 
occurred did not shift the burden of proof to appellant, 
nor did that fact create a presumption that appellant 
vras negligent. Instead the presumption was, and is, 
that appellant exercised reasonable care.” 

There are many other cases which support the rule enun¬ 
ciated in the Woolworth case, some of these are: 

Campbell vs. F. W. Woohvorth and Company, 8 Cir. 
117 F. 2d. 195; F. W. Woohvorth Co. v. Ney, 239 Ala. 
233,194 SO. 667; John Thompson Grocery Co. vs. Phillips, 
22 Colo. App. 428, 125 P. 563; Brown vs. S. H. Kress Co. 
66 Ga. App. 242, 17 S. E., 2d 75S; Antibus vs. W. T. Grant 
Co. 297 Ill. App. 363, 17 N. E. 2d 610; J. C. Penny, Inc., vs. 
Kellermeyer, 107 Ind. App. 253, 19 N. E. 2d SS2 22 N. E. 
2d 899; Montgomery Ward and Co., vs. Hansen 282 Ky. 
188, 138, S. W. 2d 357; Powell vs. L. Feibleman & Co., 299 



5 


Mass. 129, 12 N. E. 2d 79; McKeiglwn vs. Kline’s, 339 Mo. 
523, 98 S. W. 2d 555. I 

The principle of the Woohvorth case has not been re¬ 
stricted or limited by subsequent decisions and remains 
the law in the District of Columbia. 


2. The Appellant failed to establish a prima facie case 
and therefore the Lower Court properly directed a 
verdict in favor of the Appellee at the conclusion of 
Appellant’s case. i 

Appellant attempts to infer negligence from the fact 
that an employee was filling vegetable bins some distance 
from where she fell, although all other testimony estab¬ 
lished that immediately after appellant had gone through 
the turnstile she stepped on some string beans, slipped and 
fell, and that the turn-stile was near the front of the 
store some distance from the vegetable bins. There was no 
evidence of how the beans came to be on the floof nor 
how long they had been there, nor were appellee’s em¬ 
ployees in the immediate vicinity. 

An examination of appellant’s brief in the Municipal 
Court of Appeals discloses that in her petition for al¬ 
lowance of an appeal she contended for the first time 
that an inference should be drawn sufficient to establish 
a prima facie case from appellant’s testimony that an 
employee of the store was filling vegetable bins. Appellant 
came in the front of the store and had not reached the 
bins. The vegetables were brought from the back of the 
store to the bins. There was no evidence of, or reason to 
have brought the vegetables to the place where appellant 
fell, which was near the turn-stile entrance. (App. 13). 
Only by means of speculation and by guessing can the 
presence of the string beans be accounted for. 

An examination of the Woolworth case and this case 
discloses that there is no real difference between the facts 


in this case and those in the former case. There,; the 
plaintiff failed because she showed only the existence of the 
spot on the floor without showing how it got there, how long 


i 

I 
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it had been there, or any other circumstance, from which 
actual or constructive notice could be fastened on respond¬ 
ent. Here, if we substitute “string beans" for “spot", 
we have the same factual and legal picture. 

Several excerpts found in the Woolworth case are v ortliv 
of quotation. On page 348, this Court stated: 

“The burden of proving defendant’s negligence is 
upon the plaintiff. The mere happening of the ac¬ 
cident does not shift to the defendant the burden of 
establishing that the accident did not occur through 
| its negligence, nor does it create a presumption of 
• negligence. On the contrary the legal presumption 
is that reasonable care was exercised by the defendant. 
*** the defendant is not an insurer against accident 
to persons entering its store for the purpose of mak¬ 
ing purchases or otherwise. Until it is established 
that the accident was occasioned through the neg¬ 
ligence of defendant's employees, or as the result of 
the existence of a condition of which defendant had 
| either actual or constructive notice, there can be no 
recovery. The rule as to notice is well settled in the 
case of O’Dwyer vs. Northern Market Company, and 
the District of Columbia, 24 Appeals. D. C.. 81,88, 
| where the plaintiff slipped on some green vegetable 
matter which was on the sidewalk in front of the 
market house *** conceding that defendant observed 
the spot on the floor immediately following the ac¬ 
cident, this is not suffcient in itself to establish her 
case. Plaintiff made no attempt to show how or by 
whom the spot was created, or how long it had existed. 
Tt may have been occasioned by some other customer, 
having no connection with the defendant, dropping 
or spilling something on the floor. This well might be. 
considering the fact that the evidence shows that the 
floor had been swept only a few minutes prior to the 
accident. Plaintiff cannot sustain her case by merely 
showing that a spot was there. The burden rests upon 
her to establish its presence under circumstances which 
would charge defendant with responsibility therefor. 
This she failed to do. but rested her case solely on the 
; existence of the spot on the floor. *** There is no 
extra or unusual degree of care chargeable to the 
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proprietor of a store with respect to the safety of his 
customers. *** Applying the foregoing well-established 
rules, as to the liability of a storekeeper for the safety 
of his customers, to the case at bar, there is no theory 
upon which the judgment can be sustained. ’ ’ 

The Municipal Court of Appeals in its opinion not only 
followed the law in the District of Columbia but those 
principles which have been universally applied by Ameri¬ 
can jurisprudence. 

CONCLUSION 

It is respectfully contended that the well reasoned opinion 
of the Municipal Court of Appeals for the District of 
Columbia properly applied the law in the District of Co¬ 
lumbia and that therefore the decision of the Lower Court 
should be affirmed. 

Henry I. Quinn 
Richard W. Galiher, 
Attorneys for Appellee 
637 Woodward Bldg., 

733 15th Street, N. W. j 
Washington, D. C. 
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